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For the Western District of Louisiana

Before BENAVIDES and DENNIS, Circuit Judges, and WALTER", District
Judge.

DENNI'S, Circuit Judge:

Plaintiff-appellant Paul G Mathews appeals the district
court’s dism ssal of his state-|awage di scrimnation cl ai magai nst
def endant - appel | ee Heal t hSout h Corp. (“Heal thSouth”) on statute of
limtations grounds. Because Mathews did not commence this claim
Wi thin one year of his resignation fromHeal thSouth, we AFFIRMthe

district court’s deci sion.

"Senior District Judge of the Western District of Louisiana,
sitting by designation.



| . Background

Mat hews had been enpl oyed by Continental Medical Systens, |Inc.
(“Continental”) as the Chi ef Executive Oficer of Central Louisiana
Rehabilitation Hospital since February 1996. In Cctober 1997,
Heal t hSouth acquired Continental, including Central Louisiana
Rehabilitation Hospital. Mathews alleges that Heal thSouth forced
himto resign fromhis position on August 4, 1998.

On April 1, 1999, WMathews filed a qui tam action in the
Western District of Louisiana against HealthSouth under seal
pursuant to the False Cains Act (“FCA”), 31 U.S.C. § 3729 et seq.,
and on June 22, 1999, he filed his First Supplenental and Restated
Conpl aint further developing his FCA claim This claim all eged
t hat Heal t hSout h was engaged in a fraudul ent schene to submt false
Medi care cl ai ns.

On August 2, 1999, Mathews delivered to the district court a
Second Suppl enental Anended and Restated Conplaint, but failed to
request |eave of court. This anended conplaint added state |aw
clainms for wongful termnation and age discrimnation. The
wongful termnation claimwas related to the original FCA claim
It alleged that HealthSouth forced Mathews to resign when he
refused to participate in the schene described in his origina
conplaint. But Mathews’s age discrimnation claimhad no factual
relationship to his initial allegations because it clained that
Mat hews was forced to resign so that HealthSouth could hire a

younger repl acenent.



On August 5, 1999, the clerk of court issued a deficiency
notice to Mathews noting the failure to request | eave. On August
9, 1999, the plaintiff re-delivered the amended conplaint to the
court with a request for |eave of court to file this pleading. The
court granted the request the sane day.

Because the FCA claim was a qui tam action, Mthews could
proceed agai nst Heal t hSouth on behalf of the United States if the
United States declined to intervene. On February 29, 2000, the
United States did decline to intervene, and Mithews served
Heal thSouth with all three conplaints. After being served,
Heal t hSouth filed a notion seeking dismssal of Mithews's three
claims. On Cctober 12, 2000, the district court: (1) dism ssed the
FCA cl aimw t hout prejudice because Mathews failed to plead fraud
with particularity; (2) dismssed the age discrimnation claim
because it was barred by the statute of limtations; but (3)
al l oned the wongful term nation claimto proceed because the facts
and circunstances of this claim related back to the original
conplaint, and thus was tinely. After the parties settled the
wongful termnation claim Mathews appealed the district court’s
di smi ssal of his age discrimnation claim

1. Analysis

We review de novo the district court’s dism ssal of Mathews’'s
age discrimnation claimon statute of |imtations grounds. See
Clynore v. United States, 217 F.3d 370, 373 (5th Cr. 2000). The

plaintiff’s charge of age discrimnation is a diversity clai mbased



on Louisiana |aw Therefore, Louisiana law will determ ne the
applicable statute of limtations and whether the limtations
peri od has been tolled. Vaught v. Showa Denko K K., 107 F.3d 1137,
1145-46 (5th Gr. 1997). Under Louisiana |aw, delictual actions
have a prescriptive period of one year fromthe date of the injury.
La. Cv. Code art. 3492. If aplaintiff “comences acti on” agai nst
a defendant within one year of the date of his injury, then his
claimwill be tinely. * 1d. art. 3462. Here, the date of the
injury was August 4, 1998, when Mathews all eges he was forced to
resign. Therefore, he needed to commence his age discrimnation
cl ai m by August 4, 1999.°

Both parties acknow edge that the federal procedural rules
det erm ne when an acti on commences in federal court. However, the
parties disagree as to which federal rules apply. Heal t hSout h
argues that Rule 15(a) of the Federal Rules of G vil Procedure
(“FRCP”) is the relevant rule for anending pleadings, including
anmended conplaints. Rule 15(a) provides: “A party may anend the
party’s pleading once as a matter of course at any time before a

responsive pleading is served .... Oherwi se a party may anend t he

! The claimnust al so be conmenced in a court of conpetent

jurisdiction and venue. La. Cv. Code art. 3462. It is undisputed
that the Western District of Louisiana has diversity jurisdiction
and is a proper venue for this claim

2 Because this claimis factually distinct from the FCA
claim Mat hews does not argue on appeal that the clai mrel ates back
to either of the earlier conplaints. |If the claimhad rel ated back
to the earlier conplaints, it would be tinely filed because the
initial two conplaints were filed before August 4, 1999.



party’s pleading only by |eave of court or by witten consent of
t he adverse party.” Fed. R Gv. P. 15(a). Therefore, under FRCP
Rul e 15(a), Mathews was required to request |eave of court before
he could file his second anmended conpl ai nt.

Heal t hSouth further contends that if |eave is required, then
an anended conplaint has no legal effect until the court grants
| eave to file it. Professors Charles Alan Wight and Arthur R
MIller aptly summarize the law with respect to anended pl eadi ngs
filed without |eave of court:

In general, if an anmendnent that cannot be made as of

right is served without obtaining the court’s |eave or
t he opposing party’ s consent, it is without |egal effect

and any new matter it contains will not be considered
unl ess the anmendnment is resubmtted for the court’s
approval . However, sone courts have held that an

untinmely anmended pleading served wthout judicia

perm ssion may be consi dered as properly introduced when

| eave t o anend woul d have been granted had it been sought

and when it does not appear that any of the parties wll

be prejudiced by allow ng the change.
6 CHARLES ALAN WRI GHT ET AL., FEDERAL PRACTICE & PROCEDURE § 1484, at 601
(1990); see al so Hoover v. Blue Cross & Blue Shield, 855 F.2d 1538
(11th Gr. 1988). Therefore, Heal thSouth maintains that Mathews’s
second anended conplaint had no legal effect until the court
granted Mathews permission to file it on August 9. It further
contends that the exception described by Professors Wight and
M1l er, which gives | egal effect to amended pl eadi ngs wi t hout | eave
if there is no prejudice to the opposing party, is not applicable
here because the loss of the affirmative defense of statute of

[imtations woul d prejudice Heal t hSouth. Therefore, it argues that



t he age di scrimnation claimwas not tinmely commenced and i s barred
by the statute of l[imtations.

Mat hews counters that FRCP Rules 3 and 5(e), not Rule 15(a),
determ ne when an action is comenced in federal court. Rule 3
states: “Acivil actionis commenced by filing a conplaint with the
court.” Fed. R Cv. P. 3. Rule 5(e) provides: “The filing of
papers with the court as required by these rules shall be made by
filing them with the clerk of court .... The clerk shall not
refuse to accept for filing any paper presented for that purpose
solely because it is not presented in proper form” Fed. R Gv.
P. 5(e). A pleading, including a conplaint, is considered filed
when placed in the possession of the clerk of court. Mdellon v.
Lone Star Gas Co., 66 F.3d 98, 101 (5th G r. 1995); see also 4B
WRIGHT ET AL. 8§ 1153, at 471 (2002) (“The original conplaint [is]
considered filed when ... placed in the possession of the clerk of
the district court, which sinply neans delivery to the appropriate
office of the courthouse”); 4 WRGH ET A.., 8§ 1052, at 219-22
(“Filing a conpl aint requires nothing nore that the delivery of the
docunent to a court officer authorized to receive it.”).
Therefore, Mathews nmai ntains that his second anended conpl ai nt was
filed when it was delivered to the court on August 2.

In MC ellon v. Lone Star Gas Co., a pro se plaintiff filed a
procedural ly deficient original conplaint wwth the district court
within the ninety-day period for appealing an EEOC determ nati on.

66 F.3d at 100. The clerk of court issued a deficiency notice, and



the plaintiff submtted a satisfactory conplaint after the
appl i cabl e ninety-day period. I1d. This court held that under FRCP
Rule 5(e), a technically deficient pleading is still considered
“filed” when it is placed in the possession of the court. Mathews
contends that we are bound by MCdellon because the failure to
request |eave of court nerely mnade the anended conplaint
technically deficient. Thus, the conplaint was filed for purposes
of the statute of limtations on August 2, when it was delivered to
the court, not on August 9, when it was corrected.

We disagree. First, MCellon does not control here because
it concerns the filing of an original conplaint, not an anmended
one. As the nore specific rule with respect to anmended pl eadi ngs,
Rul e 15(a), not Rule 5(e) governs. See Landmark Land Co. v. Ofice
of Thrift Supervision, 948 F.2d 910, 912 (5th Cr. 1991) (“[A]
specific provision controls over one  of nore general
application.”). Under Rule 15(a), Mathews needed perm ssion before
his anmended conplaint could be filed, which he did not have on
August 2. Second, failing to request |eave from the court when
| eave i s required makes a pl eadi ng nore than technically deficient.
The failure to obtain | eave results in an anended conpl ai nt havi ng
no | egal effect. Wthout | egal effect, it cannot toll the statute
of limtations period.

In addition, this lack of | egal effect would not be allevi ated
by the exception discussed by Professors Wight and M1l ler. Thi s

exception is |limted to situations in which the plaintiff could



still re-file the conplaint without prejudicing another party. For
exanple, in Hcks v. Resolution Trust Corp., 767 F.Supp. 167, 170
(N.D. I'l'l. 1991), the court considered the anended conplaint filed
even though the plaintiff never requested |eave because the
conplaint “nerely all eged additional theories of liability based on
the sane set of facts,” which the court would have allowed the
plaintiff to re-file. But it was nore procedurally expedient to
consider the conplaint filed than to strike the amended conpl ai nt
and then grant leave to file another conplaint that raised the
exact sanme issues. And nore inportant, the parties would be in the
same position regardless of which procedure the court used.
Simlarly, in Straub v. Desa Industries, Inc., 88 F.RD. 6, 9 (MD
Penn. 1980), an amended conpl aint alleging a new cause of action
was deened filed without a request for | eave because the clai mwas
not yet barred by the statute of limtations. Therefore, this
claimcoul d al so have been re-filed wi thout affecting the rights of
the parties. 1In both cases, the anmended conpl ai nt was consi dered
filed because | eave woul d have been granted had it been sought and
no party woul d have been prejudiced if the formal requirenments of
requesting | eave were bypassed.

But that is not the situation here because Heal t hSouth woul d
have been prejudiced if the court did not follow the fornal
requi renents of Rule 15(a). Al though it is true that upon re-
filing | eave woul d have been granted (as it was a week later), the

| oss of the affirmati ve def ense of prescription would prejudicially



affect Heal thSouth. See El baor v. Tripath Imaging, Inc., 279 F.3d
314, 318 (5th Gr. 2002)(holding that the loss of a statute of
[imtations defense prejudi ces a defendant); Phillips v. [II1.
Central Qulf RR, 874 F.2d 984, 987-88 (5th Cir. 1989) (hol ding
that the | oss of a statute of Iimtations defense constitutes clear
| egal prejudice). Thus, this exception does not apply and the
anmended conplaint could not have been filed until |eave of court
was granted on August 9. Because Mathews’s age discrimnation
claim was not commenced until that date, it is barred by the

statute of limtations.

I11. Concl usion
For the foregoing reasons, we AFFIRM the district court’s

deci sion dism ssing his age discrimnation claim



